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[B-214937] 


Appropriations—Obligation—Joint Training Partnership Act 


The Department of Labor a se withdrawn funds as it proposes. 
The Joint Training Partnership Act, 29 U.S.C. 1501-1781, requires payments to 
State Governors based on formulae stated within the Act. Entitlements based on 
such statutory formulae may be considered as obligated under authority of 31 U.S.C. 
1501(aX5) whether or not formal recordation takes place. 31 U.S.C. 1552(aX(2) pro- 
vides authority for the Government to restore withdrawn funds considered as obli- 
gated under section 1501(a\5). 


Matter of: Department of Labor—Restoration of Withdrawn 
Joint Training Partnership Act Funds, August 3, 1984: 


The Assistant Secretary for Administration and Management, 
Department of Labor (DOL), has requested an advisory opinion re- 
garding restoration of funds which were not recorded as obligated 
and were therefore withdrawn at the end of fiscal year 1983. For 
the reasons set forth below, we hold the funds may be restored as 
proposed by the DOL. 

The question arises in relation to the Comprehensive Employ- 
ment and Training Act (CETA), 29 U.S.C. §§ 801-999 (1976) (re- 
pealed October 13, 1982), and the Job Training Partnership Act 
(JTPA), 29 U.S.C. §§ 1501-1781 (1982). The JTPA was enacted as a 
replacement for CETA to promote state-administered employment 
training for youth, unskilled adults, and other disadvantaged indi- 
viduals. 

The various programs authorized under the JTPA each have al- 
lotment formulae to determine the amounts of Federal funds each 
state is entitled to receive. For example, 29 U.S.C. § 1601 provides 
the formula for distribution of funds under the “Adult and Youth 
Programs.” This section states: 

(A) 33% percent shall be allotted on the basis of the relative number of unem- 
ployed individuals residing in areas of substantial unemployment in each State as 
compared to the total number of such unemployed individuals in all such areas of 
substantial unemployment in all the States; 

(B) 33% percent shall be allotted on the basis of the relative excess number of 
unemployed individuals who reside in each State as compared to the total excess 
number of unemployed individuals in all the States; 

(C) 33% percent shall be allotted on the basis of the relative number of cman. 
cally disadvantaged individuals within the State compared to the total number of 
economically disadvantaged individuals in all States, except that, for the allotment 
for any State in which there is any service delivery area described in section 
1511(aX4XAXGiD of this title, the allotment shall to heoed on the higher of the 
number of adults in families with an income below the low-income level in such 
area or the number of economically disadvantaged individuals in such area. 
Similar formulae and designations of absolute amounts payable 
under other JTPA programs are found in sections 1502, 1631, 1651, 
and 1751 of Title 29. The Act includes the Commonwealth of 
Puerto Rico within its definition of “State.” 29 U.S.C. § 1503. 

The funds at issue here were originally obligated under CETA 
and disbursed to prime sponsors in the Commonwealth of Puerto 
Rico under the authority of that Act. To accommodate the transi- 
tion from CETA to JTPA, a portion of CETA funds ($902,193) was 
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voluntarily deobligated and returned to the Department of Labor 
prior to the end of fiscal year 1983. This voluntary action was 
based on the Department of Labor’s Field Memorandum No. 110-83 
which stated: 


1) Pui To allow the transfer of Comprehensive Employment and Training Act 
(CETA) funds to the Job Training Partnership Act (JTPA). 


* * * * * * * 


3) Procedures 

a) The Governor will discuss with each PY sponsor the possibility of voluntari- 
ly transferring funds from CETA to the ‘A system to assure the continuation of 
program operations on October 1, 1983. 


* * s s * * * 


h) All deobligated funds will be reobligated back to the state from which they 
were deobligated by the National Office by no later than September 1, 1983. 

Section 1511 of the JTPA requires that the Governor of each 
state designate “Service Delivery Areas” (SDA’s) within his state. 
The Federal funds are to be granted to the Governor for transmit- 
tal to these SDA’s where they are further allocated among local 
programs. 

After the funds were voluntarily deobligated, the Governor’s des- 
ignation of SDA’s was challenged. The Secretary of Labor adminis- 
tratively determined that the Governor had illegally precluded cer- 
tain areas within his state from receiving SDA status. Based on 
this determination, the Secretary suspended further action con- 
cerning the deobligated funds, pending the resolution of the dis- 
pute. The matter was ultimately litigated in the courts and re- 
solved in favor of the Governor of Puerto Rico. See Romero-Barcello 
v. Donovan, 722 F.2d 883 (1st Cir. 1983). The court concluded that 
the Governor’s initial designation had been appropriate and con- 
sistent with applicable laws. 

However, prior to the court’s ruling, fiscal year 1983 ended and 
the deobligated funds were not reobligated. These funds were re- 
turned by the Department of Labor to the general fund of the 
Treasury pursuant to 31 U.S.C. § 1552(a)(2). 

The Assistant Secretary of Labor states in his letter to this 
Office: 
without resort to Ligation, the CETA finde voluntarily transferred by the Pucrts 


Rico prime sponsors would have gone to the Governor for distribution to the SDAs, 
as occurred in other States and Territories. 


In summary, it appears that but for the mistaken interpretation 
of the statute by the Secretary of Labor, the funds would have been 
obligated prior to the end of fiscal year 1983. 

Resolution of the issue presented appears to rest on the answers 
to the following two questions. 

1) May funds, payable, under a statutory formula, be properly ob- 
ligated when the identity of the recipients (Service Delivery Areas, 
in this case) is the subject of unresolved litigation? 
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2) If the answer to the above is affirmative, may amounts deter- 
mined to be due under such formulae be treated as though they 
were obligated prior to the end of the fiscal year even though no 
formal recordation occurred? 

For the following reasons, each question is answered in the af- 
firmative. 

We considered a situation involving the first issue in B-212145, 
September 27, 1983. There, the Secretary of the Interior was re- 
quired to make payments to local governments based on a formula 
contained in the Payment in Lieu of Taxes Act. Litigation arose as 
to the identity of the eligible localities and the exact amount each 
was to receive. The Court’s ruling required that extensive resurvey 
and recalculation be done before entitlements for the individual re- 
cipients within the state could be determined and this activity was 
expected to take several months. Since the end of the fiscal year 
was near, the Secretary asked if he could record as an obligation 
his estimate of the total amount which would ultimately become 
payable for each state. 

We relied on 31 U.S.C. § 1501(a)(5) which states: 


(a) An amount shall be recorded as an obligation of the United States Govern- 
ment only when supported by documentary evidence of— 


* * * * « * * 


(5) a grant or subsidy payable— 

(A) from appropriations made for payment of, or contributions to, amounts re- 

i to be paid in specific amounts fixed by law or under formulas prescribed 

Based on this provision, we held that the obligation could be re- 

corded on the basis of the entitlement established by the statutory 

formula for the state in question, notwithstanding the fact that the 

ultimate payees and exact amounts due to each would be unknown 
at the time the obligation was made. 

Because the situation encountered by the Secretary of the Interi- 
or was presented to this Office prior to the end of the fiscal year, 
we had no reason to consider the issue of whether funds which 
meet the criteria of section 1501(aX5) may be treated as obligations 
even though no formal recordation was made prior to the end of 
the fiscal year. 

In B-164031(3).150, September 5, 1979, we addressed this second 
issue. There, the Secretary of Health, Education, and Welfare 
(HEW) (now Health and Human Services) was required to make 
quarterly grant awards to states that had approved state plans for 
Medicaid. Funds were obligated at the beginning of each quarter 
based on the Secretary’s estimate of the amount of Federal match- 
ing funds the states would probably be entitled to as reimburse- 
ment for incurred medical expenses. In fiscal year 1978, the Secre- 
tary underestimated the amount of states’ entitlements and record- 
ed as an obligation an unusually low figure. The fiscal year ended 
prior to detection of his error, and the funds not recorded as obli- 
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gated were withdrawn pursuant to 31 U.S.C. § 1552(a\(2). We were 
asked to determine whether the difference between the recorded 
amount and the amount of states’ entitlement could be restored to 
the fiscal year 1978 account. 

In that decision, we first determined that the funds due the 
states were, in fact, obligated by virtue of the statute requiring the 
Secretary to pay to the states a certain percentage of the total 
amount the states spent for medical assistance under an approved 
State Medicaid plan. We held, in essence, that the obligation arose 
by operation of law and the erroneous estimate recorded by the 
Secretary did not alter this obligation. We stated: 


Under [the statute], there is no need for the Secretary to make an estimate in 
order for the Government to incur an actual obligation, at least to the extent of 
available appropriations. It is the obligational effect of [the statute] that he is esti- 
mating. 

Having made this determination, we turned to 31 U.S.C. 
§ 701(aX2) (now § 1552(aX(2)) as authority for the Secretary to re- 
store the withdrawn funds in order to pay the states’ entitlements. 
This section states: 


* * * When the head of the agency decides that part of a withdrawn unobligated 
balance is required to pay obligations and make adjustments, that part may be re- 
stored to the appropriate account. 

We concluded that this statute permits a withdrawn “unobligat- 


ed” balance to be restored to pay obligations and make adjust- 


ments. We recognized that section 1552(a\(2) is intended to allow 
the Government to adjust its accounts to more accurately reflect 
what took place during the period an account was available for ob- 
ligation. Then we held that the problem presented by HEW was 
the kind of situation covered by the statute. 

We think that a similar holding is appropriate in the situation 
presented by the Secretary of Labor. Our decision is based on the 
following reasoning. 

First, the amounts in question were payable to Puerto Rico based 
on the statutory formula. These amounts could have been recorded 
as obligations prior to the end of the fiscal year under the author- 
ity of 31 U.S.C. § 1501(aX(5), notwithstanding the fact that the issue 
of the proper SDAs was unresolved. The funds represent payment 
for services provided in fiscal year 1983. Therefore the funds in 
question must be charged to fiscal year 1983. 

Second, 31 U.S.C. § 1552(a\(2) is intended to allow the Govern- 
ment to adjust its accounts to reflect more accurately expenses in- 
curred during a given period. By treating the $902,192 as being ob- 
ligated during fiscal year 1983 (as was the case with deobligated 
funds received from, and returned to, other jurisdictions), the ac- 
counts will reflect more accurately what actually occurred. Accord- 
ingly, restoration of the withdrawn funds is authorized based on 31 
U.S.C. §1501(aX5) and 31 U.S.C. § 1552(a)(2). 
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[B-214040] 


Bonds—Bid—Form Variances 


When a bid bond submitted on commercial form includes 90-day limit on time for 
Government's filing claim, bond is defective and bid must be rejected as nonrespon- 
sive. Standard Form 24, usually used for bid bonds, imposes no limit on the time for 
filing a claim, and the ‘Government would have 6 years to do so under the general 
statute of limitations. 


Bonds—Bid—Form Variances 


Use of a commercial form for a bid bond is not per se objectionable; sufficiency is 
judged by whether the form represents a significant departure from the rights and 
obligations of the parties set forth in Standard Form 24. 


Bonds—Bid—Deficiencies—W aiver 


Defect in a bid bond may not be waived as a minor informality or corrected after 
bid opening, regardless of the bidder’s intent and ability to perform. A bid bond is 
material, and where a bidder supplies a defective bond, the bid itself is defective and 
must be rejected as non msive. Responsiveness must be established at time of 
opening and is not affected by a later offer to cure. 


Bids—Responsiveness—Low Price of Bid Not a Factor 


Lower price of a nonresponsive bid is irrelevant, since the peeniine of savings to 
the Government does not outweigh the importance of maintaining the integrity of 
the competitive system. 


Reports—Administrative—Contract Protest—Timeliness of 
Report 


Fact that contracting s egeney took 4 means © to respond to request for a a on 


— instead of the 25 days specified in General Accounting Office Bid 
ures, does not currently provide a basis for sustaining a protest. 


Matter of: Perkin-Elmer, August 8, 1984: 


Perkin-Elmer protests the rejection of its apparent low bid for 
maintenance of computer hardware at Elmendorf Air Force Base, 
Alaska, arguing that the Air Force improperly found its bid bond, 
on a commercial form rather than Standard Form 24, defective. 

Because the terms of the commercial form would have signifi- 
cantly limited the Government’s right to demand payment under 
the bid bond, we deny the protest. 

Invitation for bids No. F65501-83-B-0165, issued August 23, 1983, 
required a bid guarantee equal to 20 percent of the bid price and 
warned that failure to furnish it would render the bid nonrespon- 
sive. Perkin-Elmer, the record indicates, advised the Air Force 
before opening that it had obtained a bid bond from American 
Home Assurance Company, but did not have Standard Form 24, 
referenced in the invitation. The firm asked whether the surety’s 
form would be acceptable. The Air Force responded that use of 
Standard Form 24 was not mandatory, so long as the bid guarantee 
was a “firm commitment * * * in accordance with Treasury De- 
partment regulations.” 

At opening on September 27, 1983, Perkin-Elmer’s price was 
lower than that of the only other bidder, C3 Inc., for both the base 
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year and the total of the base and 2 option years. The Air Force, 
however, determined that Perkin-Elmer’s bid bond was defective 
because it contained the following clause: 

PROVIDED AND SUBJECT TO THE CONDITION PRECEDENT, that any suits 
at law or proceedings in equity brought or to be brought against the Surety to recov- 


er any claim hereunder must be instituted and service had upon the Surety within 
ninety (90) days after the acceptance of said bid of the Principal by the Obligee. 


Perkin-Elmer’s surety, by letter dated November 3, 1983, advised 
the Air Force that the limitation applied only to the time for filing 
of a claim under the bond and did not require that the claim be 
settled within 90 days. The Air Force, however, still believed that 
the bond was defective and so notified Perkin-Elmer. Despite a 
formal protest to it, the Air Force on December 15, 1983, proceeded 
to award C3 a contract estimated at more than $63,000 for the 
period from January to September 1984. 

In its protest to our Office, Perkin-Elmer argues that its use of a 
commercial form had the Air Force’s advance approval; that its 
surety also is approved, since it is listed in Treasury Department 
Circular No. 570; that the discrepancy between the commercial 
form and Standard Form 24 is at most a minor informality that 
may be waived, since Perkin-Elmer has the intent and resources to 
satisfactorily fill Elmendorf’s requirements; and that award to 
Perkin-Elmer on the basis of its low bid would be in the best inter- 
est of the Government. 

Perkin-Elmer also objects to the fact that the Air Force took ap- 
proximately 4 months to provide our Office with a report on the 
protest, continuing its allegedly improper contractural relationship 
with C3 during this time. 

Our Office in 1959 considered a fact situation almost identical to 
this in which a bidder for an Air Force contract had used a form 
furnished by a surety. That bid bond also would have required any 
suits at law or proceedings in equity to be filed within 90 days after 
acceptance of the bid. We stated that considering the size and com- 
plexity of the Federal Government and the fact that the suit would 
have to be brought by the Department of Justice, there were seri- 
ous questions as to whether any action could be instituted within 
the time permitted. We also pointed out, as the Air Force did to 
Perkin-Elmer, that the surety should have had little difficulty in 
securing Standard Form 24. We held that the bond failed to meet a 
material requirement of the solicitation and that the bid therefore 
could not be regarded as responsive. 39 Comp. Gen. 83 (1959). 

In 25 years, the size and complexity of the Federal Government 
have increased considerably. The law, however, has not changed. 
Nor do we believe that is should, since the bond submitted by 
Perkin-Elmer would not have afforded the Government the same 
recourse as would have been available under Standard Form 24, 
which imposes no limit on the time for filing a claim. Under the 
latter, the Government would have had 6 years—as specified in the 
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general statute of limitations—to bring a claim against the surety 
if Perkin-Elmer had elected not to execute necessary contract docu- 
ments and furnish performance and payment bonds. See 31 U.S.C. 
§ 3712 (1982). 

In short, Perkin-Elmer’s use of a commercial form was not per se 
objectionable. The sufficiently of a bid bond is judged not on the 
form used, but on whether—as here—it represents a significant de- 
parture from the rights and obligations of the parties set forth in 
Standard Form 24. See B-178824, Aug. 16, 1973. Compare 51 Comp. 
Gen. 822 (1972) (annual bond applicable to supplies or services that 
bidder has on file with contracting agency may be used instead of 
payment and performance bonds, since both obligate surety to 
make payments in accord with bid guarantee provisions of invita- 
tion). 

Further, the defect in Perkin-Elmer’s bid bond could not have 
been waived as a minor informality or corrected after opening, re- 
gardless of the firm’s intent and ability to perform. A bid bond is 
material, and where a bidder supplies a defective bond, the bid 
itself is defective and must be rejected as nonresponsive. Respon- 
siveness must be established at the time of bid opening and is not 
affected by a later offer to cure. Emerald Electric, B-212460, Oct. 
26, 1983, 88-2 CDP { 505; Baucom Janitorial Service, Inc., B-206353, 
April 19, 1982, 82-1 CPD 356. (In this regard, we note that the sure- 
ty’s letter of November 3, 1983, was not an offer to cure, but a reit- 
eration of the 90-day limit on the time for filing a claim under the 
bid bond.) 

In view of its nonresponsiveness, Perkin-Elmer’s lower bid price 
is irrelevant. The possibility of savings to the Government does not 
outweigh the importance of maintaining the integrity of the com- 
petitive system by rejecting a nonresponsive bid. Fraser-Volpe 
Corp., B-213910, Dec. 28, 1983, 84-1 CPD { 35. 

Finally, the fact that the Air Force took more than the 25 work- 
ing days specified in our Bid Protest Procedures, 4 C.F.R. § 21.3(c) 
(1984), while not excusable, does not currently provide a basis for 
sustaining a protest. Electronic Data Systems Federal Corp., B- 
207311, March 16, 1983, 83-1 CPD { 264. 

The protest is denied. 


[B-215228] 


Officers and Employees—Transfers—Temporary Quarters— 
Entitlement 


A transferred employee rented an apartment at his new duty station under a 1-year 
lease with plans to buy a residence at the end of the lease term and when a house 
he owns in California is sold. The employee’s claim for temporary quarters subsist- 
ence expenses for the first 30 days he occupied the apartment may not be paid. His 
execution of a 1-year lease indicates an initial intent to occupy the apartment on 
other than a temporary basis. His intent to purchase a home at some time in the 
future does not change the nontemporary character of his initial occupancy so as to 
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permit reimbursement of temporary quarters subsistence expenses under the rule 
stated in paragraph 2-5.2c of the Federal Travel Regulations. 


Matter of: Johnny M. Jones, August 15, 1984: 


An employee’s claim for temporary quarters subsistence ex- 
penses may not be paid where the facts do not establish that he 
initially intended to reside only temporarily in the apartment he 
rented at his new duty station. The employee’s intent to purchase a 
home at some future time does not change the nontemporary char- 
acter of his prolonged occupancy of an apartment under a 1-year 
lease.’ 


BACKGROUND 


Mr. Johnny M. Jones, an employee of the U.S. Customs Service, 
was transferred from Miami, Florida, to Boston, Massachusetts, in 
June of 1983. In connection with the transfer he was authorized 30 
days’ temporary quarters subsistence expenses. Upon arrival at his 
new duty station Mr. Jones signed a 1-year lease for an apartment 
in North Quincy, Massachusetts. He has claimed a temporary quar- 
ters subsistence allowance for his first 30 days’ occupancy of that 
apartment. Mr. Jones has indicated that he owns a house in Cali- 
fornia and intends to purchase a residence in the Boston area at 
the expiration of his 1-year lease and when the house in California 
is sold. 

The agency has asked that we determine Mr. Jones’ temporary 
quarters subsistence expense entitlement in light of revisions to 
the Federal Travel Regulations (FTR), incorp. by ref., 41 C.F.R. 
§ 101-7.003 (1983). The agency refers specifically to FTR para. 2- 
5.2c (Supp. 4, August 23, 1982) which provides: 

c. What constitutes temporary quarters. Generally, the term “temporary quarters” 
refers to lodging obtained from private or commercial sources for the pur of 
temporary occupancy after vacating the residence occupied when the transfer was 
authorized. However, occupancy of temporary quarters that eventually become the 
employee’s permanent residence shall not prevent payment of the temporary quar- 
ters allowance if, in the agency’s judgment, the employee shows satisfactorily that 
the quarters occupied were intended initially to be only temporary. In — this 
determination the agency should consider factors such as: the duration of the fe 
movement of household effects into the quarters, t of quarters, expressions of 


intent, attempts to secure a permanent dwelling, and the length of time the employ- 
ee occupies the quarters. 


ANALYSIS 


The payment of subsistence expenses while occupying temporary 
quarters is authorized by 5 U.S.C. § 5724a(a)(8) (1982), in accordance 
with the implementing regulations found in FTR, chapter 2, part 5. 
Subparagraph 2-5.2c thereof was revised effective October 1, 1982, 
“to permit payment of temporary quarters subsistence expenses 


1Mr. M. Joseph Donnelly, Deputy Assistant Regional Commissioner (Financial 
Management), U.S. Customs Service, has requested an advance decision on a vouch- 
er submitted by Mr. Johnny M. Jones. 
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when the temporary quarters occupied ultimately become the em- 
ployee’s permanent residence if the agency can establish that the 
original intent was to occupy the quarters temporarily * * *.” See 
47 Fed. Reg. 44567 (1982). FTR para. 2-5.2f provides that the period 
of eligibility for temporary quarters shall terminate when the em- 
ployee or any member of the immediate family occupies permanent 
residence quarters. 

What constitutes temporary quarters is not susceptible of any 
precise definition, and any such determination must be based on 
the facts of each case. The question of whether or not quarters are 
initially (for the first 30 days) temporary is based on the intent of 
the employee at the time he moves into the lodgings. Charles L. 
Avery, B-179870, September 26, 1974. In this case Mr. Jones’ intent 
is evidenced by the fact that he executed a 1-year lease and by his 
statement that he intends to purchase a house in the Boston area 
when his house in California is sold. 

In general, an employee’s execution of a 1-year lease is a clear 
indication that he intends to occupy the rented quarters on other 
than a temporary basis. We have consistently held that the fact an 
employee purchased a new residence 11 months or 1 year after his 
arrival does not demonstrate that the apartment he rented in the 
meantime was temporary. See Richard W. Coon, B-194880, Janu- 
ary 9, 1980, and Myroslaw J. Yuschishin, B-194073, June 18, 1979. 
Furthermore, we have held that an employee’s intention at some 
future time to purchase a house is too indefinite to support a con- 
clusion that the quarters he occupied upon arrival at his new duty 
station were in fact temporary. John W. Blanton, Jr., B-205112, 
February 9, 1982. 


CONCLUSION 


Although FTR para. 2-5.2c permits reimbursement of temporary 
quarters subsistence expenses where quarters initially occupied on 
a temporary basis become permanent, the record in Mr. Jones’ case 
does not show that he initially intended to occupy the quarters 
only temporarily. He intended to occupy the rented apartment for 
at least 1 year. Accordingly, since Mr. Jones has failed to demon- 
strate that he intended to occupy the apartment on a temporary 
basis, his voucher claiming temporary quarters subsistence ex- 
penses in connection with its occupany may not be paid. 


[B-212130} 


Contracts—Payments—Conflicting Claims—Assignee v. Surety 
v. IRS 


Where the unpaid balance due under a Government contract is claimed by the con- 
tractor’s bank as assignee, the payment bond surety, and the Internal Revenue 
Service (IRS), payment should be made to the IRS because the surety’s claim is su- 
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perior to that of the bank and the Government may set off its claim for taxes owed 
by the contractor against an amount that otherwise would be due the surety. 


Matter of: Army Request for Advance Decision, August 20, 
1984: 


The Finance and Accounting Officer at Fort Devens, Massachu- 
setts, requests an advance decision as to whom the final payment 
under contract No. DAKF31-80-D-0244 should be made. For the 
reasons stated below, we conclude that the funds should be paid to 
the Internal Revenue Service (IRS). ra 

On September 30, 1980, the Army awarded a fixed-price contract 
to Diamond Construction, Inc. to install insulation and siding and 
to paint windows on 38 buildings at Fort Devens. As required 
under the Miller Act, 40 U.S.C. §§ 270a-270d (1982), Diamond exe- 
cuted payment, and performance bonds on which the Aetna Casual- 
ty and Surety Company agreed to act as surety. Also on September 
30, Diamond assigned all payments that would become due under 
the contract to the Pelham Bank and Trust Company. The bank 
notified the contracting officer of the assignment, as the Assign- 
ment of Claims Act, 31 U.S.C. § 3727 (1982), requires; the record 
does not show that the bank complied with the Act’s requirement 
that it also give notice to the surety and to the disbursing officer. 
After an increase in the contract price for additional work, and a 
decrease for work that the contractor did not complete, the total 
due under the contract is $307,343.36. Of this amount, the Army is 
holding a balance of $15,086.92 pending resolution of the following 
demands for payment: 


—On November 2, 1981, the IRS served a Notice of Levy on the 
Finance and Accounting Officer demanding payment of 
$30,210.12 for unpaid taxes and statutory additions to the 
tax which had been assessed against the contractor in Sep- 
tember and November of 198I. 


—By letter of May 7, 1982, the surety informed the Army that it 
had received claims from unpaid creditors of Diamond, some 
of whom had filed suit against the surety under the payment 
bond. Aetna requested that no further payments be made to 
Diamond and stated that, as the payment bond surety, it was 
entitled to have the Army apply any remaining funds 
against those claims. In a subsequent submission to this 
Office, Aetna states that it incurred a loss under the pay- 
ment bond of $56,836. Aetna also has informed us that it 
does not know of any suppliers or laborers of Diamond who 
remain unpaid at this time. 
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—The bank maintains that its assignment is still in effect and 
that Diamond’s indebteness to the bank exceeds the remain- 
ing funds due under the contract. 


Certain rules for establishing an order of priority among these 
conflicting claimants are well established. As between the IRS and 
a payment bond surety, the IRS is entitled to priority because, al- 
though a surety who pays laborers and materialmen may have a 
right to contract funds retained by the Government, Pearlman v. 
Reliance Insurance Co., 371 U.S. 132 (1962), the Government never- 
theless may satisfy by setoff any tax claim it may have against the 
contractor. Aetna Ins. Co. v. United States, 456 F.2d 773 (Ct. Cl. 
1972), citing United States v. Munsey Trust Co., 322 U.S. 234 (1947). 
As between the IRS and an assignee bank, the Assignment of 
Claims Act provides that if, as here, the contract contains a no- 
setoff clause, and other requirements of the Act have been satis- 
fied, payments shall be made to the assignee without reduction or 
setoff for any liability of the contractor for taxes, withholdings, 
social security contributions, or penalties. See 62 Comp. Gen. 683 
(1983). Thus, it appears to us that if the bank has priority over the 
surety, the bank would be entitled to the funds since its claim 
would not be subject to setoff by the IRS. On the other hand, if the 
surety has priority over the bank, the IRS would be entitled to the 
funds since it may set off its claim for taxes against the funds re- 
maining in the hands of the Government. 

The matter of priority between the surety and the assignee, how- 
ever, has not been entirely free of doubt. The consistent position of 
the United States Court of Claims had been that a surety who has 
paid on behalf of its principal debts owing to unpaid laborers and 
materialmen has an equitable interest in contract funds held by 
the Government that is superior to the interest of an assignee 
bank. See, e.g., Great American Ins. Co., v. United States, 492 F.2d 
821 (1974); Royal Indemnity Co. v. United States, 93 F. Supp. 891 
(Ct. Cl. 1950).1 The apparent rationale is that an assignee can ac- 
quire no greater right to a fund than its assignor had, and the as- 
signor’s right to payments under a Government contract is subject 
to the surety’s right to be reimbursed for amounts paid on the con- 
tractor’s behalf to laborers and suppliers. On the other hand, the 
United States Court of Appeals for the Fifth Circuit has said that 
the bank should prevail, at least where amounts due under the 
contract have already been paid to the bank as opposed to being 
held by the Government. Coconut Grove Exchange Bank v. New 
Amsterdam Cas. Co., 149 F.2d 73 (5th Cir. 1945). This case has gen- 

1 Although the United States Claims Court, the successor to the Court of Claims, 
has not yet, to our knowledge; had occasion to consider this issue, it has adopted as 


binding precedent the decisions of the Court of Claims. United States Claims Court, 
General Order No. 1, October 7, 1982. 
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erated uncertainty in this area and has accounted for our practice 
in these assignee versus payment bond surety cases to recommend 
that payment be made to no one pending either an agreement 
among the parties or a judicial determination. See, e.g., Air Force 
Request for Advance Decision, B-198100, Dec. 16, 1980, 80-2 CPD 
| 433. 

We reviewed again the authorities in this area and are now con- 
vinced that our prior cases gave too much weight to the views ex- 
pressed in Coconut Grove. We believe that the holding in Coconut 
Grove should be limited to its facts, that is, where contract funds 
have been paid to the bank, the Assignment of Claims Act estab- 
lishes in the bank an unqualified right to retain them notwith- 
standing the competing claims of others. Where the funds have 
been paid to no one, however, the equitable right of the surety to 
have the funds applied against its claim is superior to the claim of 
the assignee bank. 

Since the surety’s claim is superior to that of the bank, this con- 
test for the funds might appear to create a situation of circular pri- 
orities—the bank beats the IRS, which beats the surety, which 
beats the bank. This problem is resolved, however, by recognizing 
that the bank is entitled to the protection of the no-setoff clause 
only if it first can establish that it is otherwise entitled to the 
funds. It cannot do this here as long as the surety is maintaining 
its claim. In this situation, we think the IRS may properly exercise 
its right of offset over the claim of the surety. 


[B-214461} 


Pay—Retired—Survivor Benefit Plan—Effect of VA Benefits 


When upon a service member’s death the surviving spouse is eligible for both a Sur- 
vivor Benefit Plan (SBP) annuity and Veterans Administration Dependency and In- 
demnity Compensation (DIC), the amount of the SBP payment is reduced by the 
amount of DIC and a corresponding refund of the member’s SBP contributions is 
paid to the beneficiary. Despite the fact that under 38 U.S.C. 3011 DIC payments are 
not effective until the first of the month following the month of the service mem- 
ber’s death, the beneficiary will be deemed eligible for, and in receipt of, DIC pay- 
ments for the purposes of SBP annuity computation and refund of SBP contribu- 
tions pursuant to 10 U.S.C. 1450(c) and (e). 


Matter of: Master Sergeant William B. Farmer, USAF, August 
20, 1984: 


This case concerns the effect of a new provision of law, 38 U.S.C. 
§ 3011, on the computation of Survivor Benefit Plan annuities and 
refund of participants’ contributions to the Plan. The new provi- 
sion delays payment of various Veterans Administration benefits 
from the date the beneficiary would otherwise be entitled to re- 
ceive payment to the first of the following month. One of these ben- 
efits, Dependency and Indemnity Compensation (DIC), payable to a 
deceased service member’s spouse, must be subtracted from the 
amount due the beneficiary under the Survivor Benefit Plan (SBP) 
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to arrive at the SBP annuity amount. We find that while 38 U.S.C. 
§ 3011 postpones DIC payment until the month after the service 
member’s death, this does not change DIC eligibility or the amount 
of DIC offset to be used in computing SBP annuity under 10 U.S.C. 
§ 1450(c), (e). Thus, the beneficiary will be deemed eligible for, and 
in receipt of, DIC payments for SBP annuity and refund of SBP 
contributions purposes. ! 


Background 


When a service member retires, he may participate in the Survi- 
vor Benefit Plan (SBP) administered by his service. Deductions are 
made from his retired pay to cover his contributions to the Plan, 
and after the service member’s death, a monthly annuity is paid to 
his beneficiary. When the beneficiary is a surviving spouse, eligibil- 
ity under the Dependency and Indemnity Compensation program 
(DIC) and the amount of any entitlement must be determined. (The 
DIC program authorized by 38 U.S.C. § 411 is separate from the 
SBP program, and is administered by the Veterans Administra- 
tion.) The amount the spouse is entitled to under the DIC program 
must:be subtracted from the SBP annuity amount to arrive at the 
actual SBP annuity that is payable. 10 U.S.C. §1450(c). If the 
monthly DIC amount is equal to or higher than the monthly SBP 
annuity, no SBP annuity is paid to the beneficiary. Instead, a 
refund to the surviving spouse is made of the service member’s 
total contributions to the SBP program. 10 U.S.C. § 1450(e). If the 
monthly DIC amount is lower than the SBP annuity the difference 
between the DIC amount and the SBP amount is paid to the benefi- 
ciary in the form of an SBP annuity, and a partial refund is made 
of the member’s SBP contributions. If the beneficiary is not enti- 
tled to DIC at the time of the service member’s death, payment of 
the full SBP annuity begins and no refund of SBP contributions is 
then made. 

Before October 1, 1982, DIC payment could begin effective the 
first day of the month in which the service member died. Thus, 
DIC payments would be made retroactive to this date, provided 
that DIC application was filed within 1 year from the service mem- 
ber’s death. Under that procedure, the calculation of the SBP an- 
nuity and the refund of contributions based on a DIC award, as 
mandated by 10 U.S.C. § 1450(c) and (e), were based on entitlements 
during the month in which the service member died. 


1Lieutenant Colonel William F. Flynn, Jr., USAF, Accounting and Finance Offi- 
cer, United States Air Force Accounting and Finance Center, Denver, Colorado, sub- 
mitted this matter in request for an advance decision. The request was approved by 
the Department of Defense Military Pay and Allowance Committee and forwarded 
as submission number DD-AF-1433, February 17, 1984. 
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In 1982 Congress passed the Omnibus Budget Reconciliation Act 
of 1982,? section 401 of which added section 3011 to title 38, United 
States Code. Section 3011 postpones payment of many types of Vet- 
erans Administration benefits, including DIC awards, by requiring 
that the payments may not begin before the calendar month /ol- 
lowing the month the award of the benefit became effective. How- 
ever, no change has been made to 10 U.S.C. § 1450(a) which pro- 
vides that the SBP annuity shall begin effective the first day after 
the death of the service member. Thus, questions arise as to how 
the set-off provisions of 10 U.S.C. § 1450(c) and the refund of contri- 
bution provisions of 10 U.S.C. § 1450(e) are to be applied. 

The impact of new section 3011 on the administration of the SBP 
apparently was not considered by Congress when the section was 
enacted. The section does provide, however, that for all laws ad- 
ministered by the Veterans Administration, an individual shall be 
deemed to be in receipt of any monetary benefits payable by the 
Veterans Administration as of the effective date of the award of 
benefits even though payment may not begin until the first day of 
the following month. For the month of the service: member’s death, 
therefore, the beneficiary is “deemed to be in receipt” of a DIC 
award for Veterans Administration compensation purposes, al- 
though no DIC payment can actually be made for that month. 


Facts 


Master Sergeant William B. Farmer, USAF, after becoming eligi- 
ble to retire, elected SBP coverage for his spouse in November 
1972. Deductions from his retired pay were made accordingly. After 
Sergeant Farmer died December 23, 1982, his spouse was entitled 
to a monthly SBP annuity of $344.06, and a monthly DIC payment 
of $552. While under 10 U.S.C. § 1450(a) the SBP annuity was effec- 
tive December 24, 1982, the DIC payment, because of 38 U.S.C. 
§ 3011, could not begin until January 1, 1988. This higher DIC 
amount terminates eligibility to any SBP monthly annuity after 
that date. 

Mrs. Farmer received $80.28 in SBP annuity for the period De- 
cember 24-31, 1982. Effective January 1, 1983, the Air Force dis- 
continued SBP annuity payments and refunded her husband’s total 
SBP contributions. 


Laws 


The pertinent provisions of law requiring reduction of SBP annu- 
ities by the amount of the DIC entitlement and resulting refund of 
SBP contributions. are 10.U.S.C. § 1450(c) and (e) which provide in 
part: 

(c) If, upon the death of a person to whom section 1448 of this title applies, the 
widow or widower of that person is also entitled to compensation under section 


2 Pub. L. 97-253, September 8, 1982, 96 Stat. 763, 801-802. 
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411(a) of title. 38, the widow or widower may be paid an annuity under this section, 
but only in the amount that the annuity otherwise payable under this section would 
exceed that compensation. 


* * * * * * * 


(e) If no annuity under this section is payable because of subsection (c), any 
amounts deducted from the retired or retainer pay of the deceased under section 
1452 of this title shall be refunded to the widow or widower. If, because of subsec- 
tion (c), the annuity payable is less than the amount established under section 1451 
of this title, the annuity payable shall be recalculated under that section. The 
amount of the reduction in the retired or retainer pay required to provide that re- 
calculated annuity shall be computed under section 1452 of this title, and the differ- 
ence between the amount deducted prior to the computation of that recalculated an- 
nuity and the amount that would have been deducted on the basis of that recalcu- 
lated annuity shall be refunded to the widow or widower. 

Pertinent provisions of the newly added 38 U.S.C. § 3011 govern- 


ing commencement of DIC payments are: 

(a) Notwithstanding section 3010 of this title or any other provision of law and 
except as provided in subsection (c) of this section, payment of monetary benefits 
based on an award or an increased award of compensation, dependency and indem- 
nity compensation, or pension may not be made to an individual for any period 
before the first day of the calendar month following the month in which the award 


or increased award became effective as provided under section 3010 of this title or 
such other provision of law. 


(b\1) Except as provided in paragraph (2) of this subsection, during the period be- 
tween the effective date of an award or increased award as provided under section 
3010 of this title or other provision of law and the commencement of the period of 
payment based on such award as provided under subsection (a) of this section, an 
individual entitled to receive monetary benefits shall be deemed to be in receipt of 
such benefits for the purpose of all laws administered by the Veterans’ Administra- 
tion. 


Issues 


1. Since 38 U.S.C. § 3011 requires that DIC payments begin in the 
month following a service member’s death, is the beneficiary con- 
sidered entitled, for purposes of 10 U.S.C. § 1450(c) and (e), to com- 
pensation upon.the member’s death? 

2. If so, should the SBP annuity be paid in the amount that ex- 
ceeds DIC entitlement, or should the SBP annuity in the month of 
the member’s death be paid in the amount that exceeds actual DIC 
payment for that month? 

3. How does the delay in paying DIC affect the SBP cost refund 
required by 10 U.S.C. § 1450(e) as explained in 56 Comp. Gen. 482 
(1977)? 

We hold that, although DIC payment; cannot be made for the 
month of the member’s death, the beneficiary is deemed to be enti- 
tled to the full amount of DIC for SBP computation purposes. In 
this case, therefore, it was improper to pay any SBP annuity for 
the month of December, although a full refund of SBP contribu- 
tions to the beneficiary was proper. 

Prior to the addition of 38 U.S.C. § 3011, the effective date of a 
DIC award was generally the first day of the month in which the 
death occurred. See 38 U.S.C. § 3010(d). The legislative history of 
the new section 3011 shows that it was added to reduce costs to the 
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Government by delaying the effective date of the first payment to 
the first of the following month.* 

We find no indication in the legislative history that the impact of 
38 U.S.C. § 3011 to the administration of SBP payments was consid- 
ered by Congress. However, Congress did consider the impact of 
section 3011 to other Veterans Administration benefits programs. 
It dealt with this by providing in section 3011(b\(1) that for the 
period between the effective date of the award of the benefit and 
the commencement of payment, the individual entitled to the bene- 
fits shall be considered in receipt of the benefit for all laws admin- 
istered by the Veterans Administration. Thus, for Veterans Admin- 
istration purposes, a beneficiary is still considered entitled to DIC 
in the month of a member’s death, despite the prohibition on 
actual DIC payment until the first of the following month. We see 
no reason why section 3011 should be interpreted to fix the DIC en- 
titlement date under 10 U.S.C. § 1450(c) and (e) differently than 
that for Veterans Administration purposes. 

This view is supported by the consideration that if 38 U.S.C. 
§ 3011 were construed to mean that there was no DIC entitlement 
at the time of death, 10 U.S.C. § 1450(c) and (e) would be inapplica- 
ble, and the full SBP annuity would be paid for the first month or 
part of a month. As explained in 56 Comp. Gen. 482, 486-487, when 
a beneficiary is not entitled to DIC at the time of the service mem- 
ber’s death, SBP annuity payments must begin, and no refunds of 
contributions can then be made. See also Mary J. Hogsed, 61 Comp. 
Gen. 287 (1982). 

This would mean that in a case such as Sergeant Farmer’s, if 
DIC entitlement began the month after death, the SBP annuity 
would have to be paid for the month of death but further SBP an- 
nuities would be superseded by the larger DIC payment. Since the 
beneficiary could then not qualify under the refund provisions of 
10 U.S.C. § 1450(e), Sergeant Farmer’s SBP contributions could not 
be refunded to Mrs. Farmer. Such a result would be clearly at odds 
with congressicnal intent as manifested in both the establishment 
of the SBP program and the passage of 38 U.S.C. § 3011. 

Accordingly, we find that while DIC cannot actually be paid for 
the month of the service member’s death; for purposes of SBP re- 
computation pursuant to 10 U.S.C. § 1450(c) and refund of contribu- 
tions pursuant to 10 U.S.C. § 1450(e), the spouse should be consid- 
ered to be “entitled to” DIC. This means, then, that no change 
should be made in the present method of calculating SBP pay- 
ments and refunds. And, in Sergeant Farmer’s case, since his 
spouse is considered as entitled to DIC in December 1982, the par- 
tial SBP payment should not have been made to her since the DIC 
entitlement was greater than the SBP annuity. 


3See Sen. ry ae 97-504, 97th Cong., 2d Sess. 243-244, and H.R. Rep. 97-759, 


97th Cong., 2d 


. 82, both reprinted in 1982 in U.S. Code Cong. and Admin. News 
1820-21, 1877. 
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[B-214003.2] 


Contracts—Negotiation—Offers or Proposals—Preparation— 
Costs—Denied 


General Accounting Office will not consider claim for proposal preparation costs 
when claimant does not pursue a bid protest decision. 


Attorneys—Fees—Equal Access to Justice Act—Recovery of 
Fees, etc. Incurred in Pursuing Bid Protest—Not Authorized 
by Act 


Equal Access to Justice Act, 5 U.S.C. 504 (1982), does not authorize award of attor- 
ney’s fees to the prevailing party in a bid protest. 


Matter of: Aneval, Inc., August 22, 1984: 


Aneval, Inc. seeks proposal preparation costs and attorney’s fees 
in connection with a protest against award of a contract to Analy- 
sis & Technology, Inc. We dismiss the claim. 

The Naval Supply Center, Norfolk, Virginia, awarded the con- 
tract pursuant to request for proposals No. N00189-83-R-0120, cov- 
ering labor and technical assistance to the Navy in evaluating and 
testing a Sound Surveillance System for use in anti-submarine war- 
fare. 

On May 21, 1984, Aneval withdrew its protest because the Navy 
acknowledged some proposal scoring errors and promised that no 
delivery orders would be issued to Analysis and Technology after 
September 30, 1984. Although the Navy states that new proposals 
will be competitively solicited and fairly evaluated, Aneval believes 
it is entitled to proposal preparation costs. 

In order to consider Aneval’s claim for proposal preparation costs 
at this time, it would be necessary for this Office to consider the 
merits of allegations that Aneval raised initially in its protest. 
Aneval did not choose to pursue its protest through to a decision on 
the merits. Under these circumstances, we do not consider it appro- 
priate for this Office to consider a claim from Aneval for proposal 
preparation costs. See DWC Leasing Company, B-186481, Nov. 12, 
1976, 76-2 CPD {| 404. Therefore, Aneval’s withdrawal of its protest 
precludes us from considering its claim for proposal preparation 
costs. 

As for attorney’s fees, it is well established that the Equal Access 
to Justice Act, 5 U.S.C. § 504 (1982), under which Aneval seeks the 
award of such fees, does not authorize award of such fees to even 
the prevailing party in a bid protest. J. C. Yamas Co., B-211105.2, 
Jan. 19, 1984, 84-1 CPD f 81. 

We therefore dismiss the claim. 
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[.B-212457] 


Leaves of Absence—Administrative Leave—Federal Credit 
Union Support 

The granting of administrative leave to Federal employees to render advice and sup- 
port to Federal credit unions is a proper exercise of administrative authority. The 
amount of administrative leave granted is a matter of administrative discretion, and 
an agency may establish limits as to the amount of administrative leave which may 
be granted each employee during specific intervals of time. Grants of administrative 
leave are usually for short. periods of time. Also, the types of activities for which 


excused absences may be granted are matters of administrative discretion and may 
be specified or listed in agency regulations. 


Matter of: Administrative Leave—Federal Employees 
Providing Advice and Support to Federal Credit Unions, 
August 23, 1984: 


ISSUE 


This decision is in response to a request by the Honorable Ray 
Kline, Acting Administrator of General Services, General Services 
Administration (GSA), for an opinion as to the degree to which the 
Government may furnish support to Federal credit unions. Specifi- 
cally, Mr. Kline is interested in determining the amount of admin- 
istrative leave that may be granted to employees for activities in 
support of Federal credit unions, and the types of support that may 
be provided by such employees while they are in an administrative 
leave status. 


BACKGROUND 


Mr. Kline states that a question has arisen as to the propriety of 
granting administrative leave to GSA employees for providing per- 
sonal services to Federal credit unions. He points out that guidance 
by the Office of Personnel Management (OPM) on the subject is 
limited. Further, the current internal procedures of GSA provide 
that administrative leave or excused absence is generally consid- 
ered to be within the administrative discretion of agency officials 
and is granted for work-related or civic activities. However, he re- 
ports that the internal procedures do not specifically address the 
question of whether agency officials may use their discretion if the 
purpose of the administrative leave is to provide personal support 
by employees to Federal credit unions. 

The Acting Administrator plans to issue guidelines concerning 
the use of administrative leave to support credit union activities. In 
issuing those guidelines, he does not wish to arbitrarily restrict em- 
ployees from participating in credit union activities. Mr. Kline 
states that GSA officials are aware of their responsibility to ensure 
the prudent expenditure of Government funds. He also states that 
it is the policy of the United States Government to encourage and 
foster the operation of Federal employee credit unions and that the 
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thrift and welfare of GSA employees contribute to high morale, di- 
minish temptation towards theft, and benefit the Government. 

Mr. Kline asks whether it is permissible to grant administrative 
leave in specifically approved cases to enable employees to render 
advice and support to a Federal credit union, and whether the 
amount of administrative leave granted should be a matter of man- 
agemént discretion or whether limits should be established. Mr. 
Kline also asks whether the types of activities for which adminis- 
trative leave is granted should be a matter of management discre- 
tion or whether these activities should be specified—for example, 
to attend meetings, to serve on boards or committees, to provide 
consultant services, or to provide other personal services. Finally, if 
it is appropriate to specify the types of service to be provided, Mr. 
Kline asks what types of services are permissible. 


DISCUSSION 


' A Federal credit union is a cooperative association organized pur- 

suant to the Federal Credit Union Act, as amended, 12 U.S.C. 
§§ 1751-1795 (1982), for the purpose of promoting thrift among its 
members and creating a source of credit for provident or produc- 
tive purposes. 12 U.S.C. §1752(1). Although Federal credit unions 
are organized under Federal law and are subject to supervision by 
the National Credit Union Administration Board, 12 U.S.C. § 1756, 
they are private organizations whose funds are obtained from pri- 
vate sources rather than from appropriations of the Federal Gov- 
ernment. 

The Office of Personnel Management has issued no general regu- 
lations on the subject of granting excused absence to employees 
without charge to leave (commonly called administrative leave). 
However, this matter is discussed in Federal Personnel Manual 
(FPM) Supplement 990-2, Book 630, subchapter S11. Further, regu- 
lations on this subject which apply only to daily, hourly and piece- 
work employees, eg., wage board employees, which were issued 
under the authority of 5 U.S.C. §6104, are contained in 5 CFR 
§ 610.301 et seg. Those regulations provide that an administrative 
order relieving or preventing a daily, hourly or piecework employ- 
ee from. working may be issued for one or more of the following 
reasons: (1) normal operations of an establishment are interrupted 
by events beyond the control of management or employees; (2) for 
managerial reasons, the closing of an establishment or portion 
thereof is required for short periods; (3) it is in the public interest 
to relieve employees from work to participate in civil activities 
which Government is interested in encouraging; or (4) the circum- 
stances are such that an administrative order, for the reasons 
stated in (1), (2), or (3), is not appropriate and the department or 
agency under its regulations excuses, or is authorized to excuse, 
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without charge to leave or loss of pay, employees paid on an 
annual basis. 5 C.F.R..§ 610.305 (1984). 

Under administrative practice and the decisions of this Office, 
similar standards are applied to salaried (General Schedule) em- 
ployees. The various purposes for which the granting of administra- 
tive leave has been recognized either by law, Executive order, Exec- 
utive policy, or decisions by our Office, are those mentioned in 
FPM Supplement 990-2, Book 630, subchapter S11. These include 
registering and voting, civil defense activities, participation in mili- 
tary funerals, blood donations, attendance at conferences or con- 
ventions, and representing employee organizations. 

Paragraph a of subchapter S11-5, Book 630, FPM Supplement 
990-2, contains the following general instruction with regard to the 
type of absence in question: 

With a few exceptions, agencies determine administratively situations in which 
they will excuse ay rom duty without charge to leave and may by adminis- 
trative regulation place any limitations or restrictions they feel are needed. * 
Thus, in the absence of statute, an agency may excuse an employee 
for brief periods of time without charge to. leave or loss of pay at 
the discretion of the agency. See 44 Comp. Gen. 643 (1965) where 
we held that employees could only be excused from duty without 
charge to leave or loss of pay for a lengthy period when such ab- 
sence was in connection with furthering a function of the agency. 
See also Elmer DeRitter, Jr., 61 Comp. Gen. 652 (1982). 

Inasmuch as OPM has not issued general regulations covering 
the granting of administrative leave, each agency is responsible for 
determining those situations in which excusing employees from 
work without charge to leave is appropriate under the general 
guidance of the decisions of this Office as they are discussed in the 
applicable FPM supplement. See 55 Comp. Gen. 510 (1975); 54 
Comp. Gen. 706 (1975). Moreover, we believe that an agency deci- 
sion to provide support to a Federal credit union is consistent with 
the broad framework of the FPM supplement. Therefore, we hold 
that an agency may grant administrative leave to its employees to 
provide advice and support to a Federal credit union. 

Since each Federal agency is responsible for determining those 
situations in which employees may be excused from work without 
charge to leave, we conclude that the amount of administrative 
leave to be granted is also a matter of administrative discretion. 
Paragraph a, subchapter S11-5, Book 630, FPM Supplement 990-2. 
Therefore, in promulgating regulations, and within a general con- 
text, it would be appropriate for an agency to establish limits as to 
the amount of administrative leave which may be granted to each 
employee during a specific interval of time, i.e., not to exceed 4 
hours in any one day; not to exceed 3 workdays; not to exceed 40 
working hours in a calendar year, etc. 

The examples listed in subchapter S11, Book 630, FPM Supple- 
ment, supra, wherein agencies may excuse employees from the per- 
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formance of their official duties, have general applicability to em- 
ployees and are either work-related or civic in nature. In addition, 
each of these activities requires only brief absences of the employee 
from his or her official duties or are so limited by the guidelines 
themselves, the maximum excused absence being 40 hours for civil 
defense activities. Similarly, administrative leave which may be 
granted to hourly and piecework employees is generally not al- 
lowed to exceed 3 consecutive ‘workdays in a single period of ex- 
cused absence, and such authority may not be used in situations of 
extensive duration. 5 C.F.R. § 610.302 (1984). 

In our decisions, we have held that, in the absence of any statu- 
tory guidelines covering the granting of excused absences to em- 
ployees of the Federal Government, the head of an agency may not 
grant administrative leave to employees of the agency for extended 
periods of time. 44 Comp. Gen. 333 (1964); Satwant Singh Bajwa, 
B-185128, December 3, 1975; B-156287, February 5, 1975; and B- 
156287, June 26, 1974. While the granting of administrative leave is 
primarily a discretionary determination to be made by the head of 
the agency involved, that discretion must be exercised within the 
bounds of the statutes, regulations, and our decisions. Again, 
grants of administrative leave are usually for short, rather than 
long or substantial periods of time. 

As to the types of activities for which administrative leave may 
be granted, it is our view that this also is a matter of administra- 
tive discretion. Such activities may be specified or listed in agency 
regulations, within the framework of the applicable OPM regula- 
tions and the general guidance contained in the decisions of this 
Office. 

With respect to the types of personal services which may be pro- 
vided, such determinations are also matters involving administra- 
tive discretion. The types of personal services provided by agency 
employees may include, but are not limited to, serving on the 
credit union’s Board of Directors, Credit Committee, and Superviso- 
ry Committee, attending the meetings of the board and committees 
and performing the duties attendant to such positions, and provid- 
ing consultant services and other services within the expertise of 
the individual employees. 

Accordingly, we conclude that agencies may grant administrative 
leave to Federal employees to render limited advice and support to 
Federal credit unions, and that it is within agency discretion to 
specify the types of activities for which administrative leave may 
be granted. 
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[B-205219} 


Compensation—Overtime—Fair Labor Standards Act—Early 
Reporting and/or Delayed Departure—Uniform Change 


Four Air Force eee claimed overtime compensation under the Fair Labor 
Standards Act (FLSA), but the Air Force denied payment in view of our prior deci- 
sion denying the overtime claims of these emp oyees. B-205219, March 15, 1982. 
However, in our prior decision, we considered and denied the employees’ claims only 
under Title 5, United States Code. Thus, our prior decision does not bar the employ- 
ees’ entitlement to FLSA overtime. B-205219, March 15, 1982, clarified. 


Office of Personnel Management—Jurisdiction—Fair Labor 
Standards Act 

Four Air Force re claimed overtime compensation under the Fair Labor 
Standards Act (FLSA), and, after investigation, the Office of Personnel Management 
(OPM) issued a compliance order finding FLSA overtime compensation to due. 
The Air Force refuses to follow the compliance order since, based on decisions of our 
Office, OPM does not have authority to adjudicate claims or settle accounts under 
the FLSA. Although we retain final authority to adjudicate claims or settle accounts 
under the FLSA, we hold that agencies may pay nondoubtful claims pursuant to 
OPM compliance orders without resort to a decision from our Office. 


Matter of: Lee R. McClure, et al.—Claims for FLSA Overtime, 
August 27, 1984: 


ISSUES 


The first issue in this decision involves the entitlement of four 
employees to overtime compensation under the Fair Labor Stand- 
ards Act (FLSA) in light of a prior decision by our Office denying 
their claims for overtime compensation. We hold that, since our 
prior decision addressed only the employees’ entitlement to over- 
time under Title 5 of the United States Code, that decision does not 
bar their entitlement to overtime under the FLSA. 

The second issue in this decision concerns the juridiction of the 
Office of Personnel Management (OPM) and our Office in handling 
FLSA claims. We accord great weight to OPM’s determinations 
under its authority to administer the FLSA with respect to Federal 
employees, but we retain jurisdiction to decide doubtful claims or 
payments under the FLSA. Where an agency has no legitimate ob- 
jections to an FLSA determination by OPM, payment may be made 
without resort to a decision by our Office. 


BACKGROUND 


This decision is in response to claims filed by four meat cutters 
employed by Whiteman Air Force Base, Messrs. Lee R.. McClure, 
John E. McGraw, Gareld J. Wildeman, and William A. Carleton 
(now deceased), for overtime compensation under the FLSA. In ad- 
dition, the Office of Personnel Management (OPM) has requested 
clarification of the jurisdiction of OPM and our Office with respect 
to FLSA claims. 
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The claims of these four employees for overtime compensation 
while changing into and out of work clothes were initially denied 
by our Claims Division in 1980. That determination was sustained 
in our decision B-205219, March 15, 1982, but our decision made no 
mention of the statutory basis for the overtime claims. 

The employees also filed claims under the FLSA, and, after in- 
vestigation by OPM, that agency determined that the time spent 
changing into and out of work clothes was compensable under the 
FLSA. The Commander of the Whiteman Air Force Base declined 
to accept OPM’s compliance order on these claims on two grounds: 
(1) that OPM does not have authority to adjudicate claims or settle 
accounts under the FLSA, citing B-195921, October 20, 1982; and 
(2) that the claims were denied by our decision in B-205219, March 
15, 1982. There is no indication that the Air Force has objected to 
OPM’s determination on any other grounds. 

The request from OPM asks that we clarify whether or not we 
were addressing the claimants’ entitlement to overtime under the 
FLSA in ovr prior decision in B-205219. In addition, OPM requests 
that we delineate the authority of GAO and OPM with respect to 
FLSA claims since, in view of the language in B-195921, cited 
above, and B-200112, May 5, 1983, Federal agencies may not follow 
OPM’s FLSA Compliance Program and may conclude that all 
FLSA claims must be handled by our Office. 


DISCUSSION 


With regard to the claims of these four employees for overtime 
compensation under the FLSA, we note that our prior decision in 
B-205219 did not identify which type of overtime compensation was 
claimed—Title 5 of the United States Code or FLSA. We also note 
that employees who are subject to the overtime provisions of both 
Title 5, United States Code, and the FLSA are entitled to overtime 
compensation under the law giving the greater benefit. Lynch and 
Drozd, 61 Comp. Gen. 115 (1981). 

There was no mention in the claims of these employees previous- 
ly considered by this Office of possible entitlement under the 
FLSA, and our claim settlements and our decision in B-205219 
cited prior decisions and court cases dealing solely with overtime 
entitlement under Title 5 of the United States Code. Therefore, our 
prior decision in B-205219 pertained only to the claimants’ entitle- 
ment to overtime compensation under Title 5, United States Code, 
and not to their possible entitlement to overtime compensation 
under the FLSA. B-205219, March 15, 1982, clarified. 

With respect to OPM’s request that we clarify the jurisdiction of 
OPM and GAO concerning FLSA claims, we note that under the 
Fair Labor Standards Amendments of 1974, Public Law 93-259, 
April 8, 1974, 88 Stat. 55, Federal employees were included in 
coverage under the FLSA and the Civil Service Commission (now 
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Office of Personnel Management) was authoirzed to “administer” 
the FLSA with respect to Federal employees. 29 U.S.C. §§203 and 
204(f) (1976). 

We have held that we will not review OPM determinations re- 
garding whether employees are exempt or nonexempt from cover- 
age under the FLSA. 61 Comp. Gen. 191 (1982); and B-51325, Octo- 
ber 7, 1976. However, in view of our authority to settle claims by or 
against the Government and our authority to render decisions on 
matters involving the expenditure of appropriated funds, we have 
held that OPM does not have final authority to adjudicate claims 
or settle accounts under the FLSA. See 31 U.S.C. §§ 3526, 3529, and 
3702 (1982) and B-51325; October 7, 1976. See also B-200112, May 5, 
1983, and B-195921, October 20, 1982. Nevertheless, in view of the 
authority of OPM to administer the FLSA, we have held that we 
will accord great weight to OPM determinations and will not over- 
rule such determinations unless they are clearly erroneous or con- 
trary to law or regulation. John L. Svercek, 62 Comp. Gen. 58 
(1982); Paul Spurr, 60 Comp. Gen. 354 (1981); and Bruce Mandell, 
B-202859, April 6, 1982. These latter three decisions each involved 
requests by the employing agency that we modify the compliance 
order issued by OPM, and, in each case, we upheld OPM’s determi- 
nations under the standards set forth above. 

In our decision in Spurr we cited OPM’s FLSA compliance and 
complaint system as set forth in Federal Personnel Manual Letter 
551-9, March 30, 1976, and we suggested that the proper forum for 
rebutting factual findings by OPM is during OPM’s investigation of 
the complaint. 

Concerning the jurisidiction of OPM and GAO with regard to 
FLSA claims, our Office retains jurisdiction over questions concern- 
ing the propriety of payments under the FLSA; that is, we will con- 
sider requests from the heads of agencies, certifying or disbursing 
officers, and claimants or their representatives who question OPM 
determinations under the FLSA Compliance Program. The party 
questioning OPM’s determination would have the burden of proof 
to show that the determination was clearly erroneous or contrary 
to law or regulation. Spurr, cited above. 

We anticipate that where an agency has no basis to object to 
OPM’s determination under the FLSA, the agency will proceed to 
comply with OPM’s determination assuming there are no other 
questions concerning the propriety of the payment. Just as agen- 
cies now process nondoubtful backpay or overtime claims under 
Title 5 of the United States Code without requesting a decision 
from our Office, we expect that agencies will also comply with 
OPM’s determinations under the FLSA without resort to a decision 
from our Office unless an agency has legitimate doubt as to the 
legal or factual basis of the determination. 

Accordingly, we hold that payment of the claims of these four 
employees for overtime compensation under the FLSA is not pre- 
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cluded by our prior decision in B-205219. Additionally, since no evi- 
dence has been presented contesting the substance of the OPM de- 
termination, we have no basis to question that determination. 


[B-214859] 


Bids—Responsiveness—Sample Requirement 


Submission of a bid sample that did not exactly reflect all features of the item to be 
provided should not have resulted in rejection of the bid as nonresponsive where it 
is unreasonable to conclude that the bidder intended to qualify the bid, and the 
sample in fact established the acceptability of the offered item. 


Matter of: ATD-American Co., August 27, 1984: 


ATD-American Co. protests the rejection of its low bid as nonre- 
sponsive to invitation for bids (IFB) No. 8423, issued by the Archi- 
tect of the Capitol for the procurement of huck towels for the 
United States Capitol and the House Office Buildings. A contract 
was awarded to the fourth low bidder, Calico Industries, Inc., after 
the bids of ATD and two other firms were rejected for failure to 
submit with their bids proper samples of the towels proposed to be 
supplied. ATD protests that the sample it submitted was adequate. 

We sustain the protest. 

The IFB provided, in section 1 of the specifications, that the huck 
towels must be 17 inches by 22 inches, white, fully bleached, with- 
out woven design or stripe, and conform to a cited Federal Specific- 
tion, which required folded hemmed edges. Bidders had to “submit 
as a part of their bid, in the manner set forth hereinafter in Sec- 
tion 2 of the Specifications, a sample of the huck towel proposed to 
be furnished.” [Italic in original.] Section 2 of the specifications, 
however, merely stated that towels must be packed 50 dozen to a 
box. 

ATD submitted two bid samples. One was 20% inches by 11% 
inches, with not all edges folded, and the other, offered as an alter- 
nate, was 16% inches by 14% inches, with two edges unhemmed 
and two overcast rather than folded. The agency rejected ATD’s bid 
as nonresponsive because the samples were not of the precise size 
specified and were not fully hemmed. 

ATD complains that the IFB sample provision did not state that 
a full-size, 17-inch by 22-inch sample was required. ATD asserts 
that because huck towels are cut from yard goods and hemmed to 
whatever size specified by the customer, it is industry custom not 
to manufacture one special sample at a time, but instead to submit 
a swatch of the material as a sample. ATD points out that it took 
no exception in its bid to the specifications, and that the samples it 
submitted showed all necessary characteristics such as color, ap- 
pearance, and workmanship. 

The responsiveness of a bid concerns whether a bidder has un- 
equivocally offered to provide supplies or services in conformity 
with the material terms and conditions of the solicitation. See 
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Jimmie Muscatello’s Military and Civilian Tailors, B-211578, Sept. 
29, 1983, 88-2 CPD { 390. To insure a common basis for intelligent 
competition, it is important that the terms and conditions that 
define a bid’s responsiveness be clearly set out in the invitation. 
Thus, where a bid sample is needed to assure the procurement of 
an acceptable product, the invitation should list those characteris- 
tics for which the sample will be examined, set bid opening as the 
latest time for submission of the sample, and caution firms that a 
bid will be rejected if the sample does not conform. See D.N. Owens 
Company, 57 Comp. Gen. 231 (1978), 78-1 CPD {| 66; Federal Pro- 
curement Regulations (FPR), 41 C.F.R. §1-2.202-4 (1983).! The 
sample, however, is to be evaluated only for the characteristics set 
forth in the solicitation; a sample need not meet every specification 
requirement that the items to be furnished under the contract 
must meet. See 49 Comp. Gen. 311 (1969). 

Here, the solicitation’s bid sample provision does not state the 
characteristics the sample must meet. Nevertheless, we think that 
if it were clear from the samples ATD submitted that the firm in- 
tended to qualify the bid by taking exception to the towel specifica- 
tions, the bid would have to be rejected, notwithstanding the defi- 
ciency in the bid sample provision. Where a bidder takes exception 
to an invitation’s material terms, the firm is, in effect, offering the 
Government an item on different terms than those on which bids 
were invited; the Government’s acceptance of such a bid would, as 
a legal matter, bind the bidder only to furnish the qualified item 
offered. Such a bid therefore must be rejected as nonresponsive. See 
FAR, § 14.202-4(g), 48 Fed. Reg. 42,174, which provides that even 
an unsolicited bid sample cannot be disregarded if it qualifies the 
bid. 

While it would have been prudent of ATD to submit, as a 
sample, the same end product it would furnish under the contract, 
we believe it would be unreasonable to view ATD’s actual sample 
submission as an offer to furnish only half-finished, missized 
towels, and to suggest that acceptance of the bid based on those 
samples would legally obligate ATD to furnish no more than that. 
To the contrary, we think it obvious that ATD’s samples were in- 
tended to establish the acceptability of the firm’s material and 
workmanship, and not to qualify the bid in terms of towel size or 
finish. In this respect, we note that the Architect advises the 
sample was needed to assure that the product to be delivered would 
comply with, particularly, the required standards of workmanship, 
appearance, color, “hand,” surface roughness or softness, and suit- 


1 While the FPR did not apply to this procurement, since it does not cover pur- 
chases by the Architect of the Capitol (FPR, 41 C.F.R. §§ 1-1.004, 1-1.203), the regu- 
lations nevertheless provide significant guidance on this issue. In fact, the Architect 
advises that as a result of this protest he intends to revise the bid sample poo 
consistent with the Federal Acquisition Regulation (FAR) on bid samples. FAR, 
§ 14.202-4, 48 Fed. Reg. 42,174 (1983) (to be codified at 48 C.F.R. § 14.202-4). 
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ability for intended use. Certainly, with two edges on the first 
sample hemmed the agency could determine the adequacy of work- 
manship, appearance and surface softness with respect to the hem- 
ming. Indeed, the Architect does not contend that the bid samples 
ATD furnished at bid opening do not comply with all the features 
which were to be evaluated against the sample, or that ATD actu- 
ally is incapable of supplying conforming towels. 

Under these circumstances, we believe acceptance of ATD’s bid 
clearly would have bound the firm to furnish huck towels meeting 
all necessary specifications, including those relating to size and 
finish. ATD thus improperly was denied the contract award. In 
view of the advanced state of contract performance, however, no re- 
medial action with respect to the contract is practicable. Instead, 
we recommend that ATD be reimbursed its bid preparation costs. 
An unsuccessful bidder is entitled to reimbursement for those costs 
where the contracting agency acted in an arbitrary and capricious 
manner with respect to the claimant’s bid, which we believe was 
the case here, and the bidder otherwise would have been awarded 
the contract. See Fisher-White-Rankin Contractors, Inc., B-213401, 
April 24, 1984, 84-1 CPD { 471. ATD should submit to the Architect 
documentation to establish the amount to which it is entitled. 

The protest is sustained. 


[B-212444.2} 


Contracts—Small Business Concerns—Awards—Small Business 
Administration’s Authority—Certificate of Competency— 
Applicability to Contracts Outside U.S. 


Protests that contracting officer improperly used the Small Business Administra- 
tion’s (SBA) certificate of competency ( ) procedures in awarding a contract in 
Panama for a t t to be delivered there is denied. There is nothing in either the 
Small Business Act or SBA’s regulations implementing the Act that restricts COC 
procedures to contracts awarded or items to be delivered in the United States. 


Contracts—Protests—Interested Party Requirement 


General Accounting Office (GAO) will not consider protest by a U.S. firm alleging 
that agency discriminated against foreign bidders. 


Contracts—Small Business Concerns—Awards—Small Business 
Administration’s Authority—Certificate of Competency— 
Interpretation of Definitive Responsibility Criteria 


Since SBA’s COC determinations are conclusive, GAO will not review SBA’s issu- 
ance of a COC to a firm that did not comply with the solicitation’s definitive respon- 
sibility criterion where the record indicates that SBA was aware of the criterion and 
there has been no showing of possible fraud on the part of Government officials. 


Matter of: Eastern Marine, Inc., August 28, 1984: 


Eastern Marine, Inc. protests the award of a contract by the 
Panama Canal Commission to Boston Shipyard Corporation under 
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invitation for bids (IFB) No. P-83-8. We deny the protest in part 
and dismiss it in part. 

The IFB was for a diesel-powered, twin-screw tugboat to be deliv- 
ered in Panama. The solicitation provided that the successful 
bidder must have been engaged in the construction of similar tug- 
boats for the past 5 years. As a result of a preaward survey, the 
contracting officer determined that the low bidder, Boston Ship- 
yard, did not satisfy this requirement and therefore was not a re- 
sponsible prospective contractor. However, because Boston Ship- 
yard had represented in its bid that it was a small business con- 
cern, the contracting officer referred the matter to the Small Busi- 
ness Administration (SBA) for possible issuance of a certificate of 
competency (COC). SBA, without mentioning the 5-year experience 
requirement, issued a COC to Boston Shipyard certifying that the 
firm was competent to perform the contract. The contracting offi- 
cer then awarded the contract to Boston Shipyard. 

The protester, who was the second low bidder, contends that the 
contracting officer acted improperly in referring the matter of 
Boston Shipyard’s responsibility to SBA and in making award to 
that firm based on SBA’s issuance of the COC. In addition, the pro- 
tester disputes SBA’s conclusion that Boston Shipyard is responsi- 
ble, arguing that SBA did not apply the solicitation’s 5-year experi- 
ence requirement and that the issuance of the COC must have been 
based on fraud or misinformation. 

The protester’s contention that the referral to SBA and the sub- 
sequent award following issuance of the COC were improper is 
based on Federal Procurement Regulations (FPR), 41 C.F.R. § 1- 
1.700(b), which provides that the small business subpart of these 
regulations applies only in the United States. Since Panama is not 
part of the United States, the protester says that the COC program 
described in these regulations is not applicable to this procure- 
ment. In making an award based on the COC notwithstanding the 
inapplicability of the COC program, the contracting officer acted 
arbitrarily, says the protester. We disagree 

The Small Business Act, as amended, 15 U.S.C. §§ 631 et seq. 
(1982), authorizes the SBA to certify to Government procurement 
officers all elements of responsibility of any small business concern. 
Id. § 637(bX'7A). The Act prohibits a contracting officer from deny- 
ing a contract to a small business concern based on a determina- 
tion of nonresponsibility without referring the matter to SBA. If 
the SBA issues a COC, this certification of responsibility is conclu- 
sive and the contracting officer is directed to award the contract to 
the small business concern without requiring it to meet any other 
standard of responsibility. Jd. § 637(b\(7(C). The Act and the COC 
program it authorizes apply, in general, to agencies within the ex- 
ecutive branch of the Government (see Fry Communications, Inc., 
62 Comp. Gen. 164 (1983), 83-1 CPD {| 109) and the Panama Canal 
Commission is an executive branch agency. See 22 U.S.C. § 3611 
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(1982). We find nothing in the Act, either express or implied, that 
would exempt this procurement from its requirements. 

The purpose of the Small Business Act is reflected in the regula- 
tions promulgated by the SBA, the agency primarily responsible 
for implementing the Act. These regulations define a “concern” as 
any business entity organized for profit with a place of business in 
the United States ' which makes a significant contribution to this 
Nation’s economy. 13 C.F.R. § 121.3-2(i). In addition, under the 
COC program, a non-manufacturing concern bidding on a set-aside 
contract is eligible for a COC only if the end items to be furnished 
will be manufactured by a small business concern in the United 
States. Jd. § 125.5(c). It is through these provisions requiring some 
nexus with the United States that the regulations give effect to the 
policy of the Act to benefit American small businesses. There is 
nothing in SBA’s regulations, however, that would limit the appli- 
cation of the COC program to either contracts awarded or items to 
be delivered in the United States. In fact, the SBA has informed us 
that it believes that the COC program is not so limited. We there- 
fore find no basis to object to the COC referral. 

The protester contends also that the referral of Boston Ship- 
yard’s responsibility to SBA and the award to that firm based on 
the issuance of the COC discriminated against foreign bidders and 
therefore violated several treaties and statutes and the Constitu- 
tion of the United States. We will not consider this issue, however, 
since the protester is a U.S. firm and thus was not prejudiced by 
any action alleged to have harmed foreign bidders. We dismiss this 
aspect of the protest. 

We turn now to the protester’s allegations concerning SBA. This 
Office does not. review decisions by the SBA to issue a COC in the 
absence of a showing of possible fraud on the part of Government 
officials or unless the record indicates that SBA did not consider 
vital information bearing on a small business concern’s compliance 
with definitive responsibility criteria contained in the solicitation. 
J. Baranello and Sons, 58 Comp. Gen. 509 (1979), 79-1 CPD { 322; 
Surgical Instrument Company of America, B-212653, Nov. 30, 1983, 
83-2 CPD {| 628. Since the SBA is not bound by a solicitation’s de- 
finitive responsibility criteria, however, J. Baranello and Sons, 
supra, and may, as here, decide that compliance with these criteria 
is not necessary for the issuance of a COC, the “vital information” 
test is satisfied so long as SBA was aware of the criteria. E-Sys- 
tems, Inc., B-199550.5, Feb. 27, 1981, 60 Comp. Gen. 283, 81-1 CPD 
{ 137. In this case, the SBA was aware of the solicitation’s 5-year 
experience requirement since the Commission informed the SBA of 
the experience requirement in its letter submitting the matter to 


'The regulations define “United States” as including the states, the territories 
and possessions of the United States, Puerto Rico, the Trust Territory of the Pacific 
Islands, and the District of Columbia. 13 C.F.R. § 121.3-2(z). The term “United 
States” is similarly defined in the Small Business Act. 15 U.S.C. § 633(a) (1982). 
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the SBA. There also has been no showing, only a speculative alle- 
gation, of fraud by the Government officials. We therefore dismiss 
this aspect of the protest. 

The protest is denied in part and dismissed in part. 


[B-215316] 


Funds—Foreign—Exchange Rate—Travel Expenses 


An employee on official travel may not be reimbursed for loss he sustains in recon- 
verting travelers checks and cash, drawn in British pounds, into United States dol- 
lars. As a general rule, the risk of moeezeng an exchange loss while on temporary 
duty in a foreign country lies with the employee. 23 Comp. Gen. 212 (1943). Absent 
statutory or regulatory authorization, losses incurred on a currency exchange may 
not be reimbursed. Similarly, there is no authority for the agency to recoup any 
gain in currency conversion from the employee. 


Matter of: Chester M. Purdy—Claimed Loss on Currency 
Exchange as an Overseas Travel Expense, August 29, 1984: 


Mr. V. Joseph Startari, an Authorized Certifying Officer of the 
Department of Energy (DOE), requests a decision as to whether Mr. 
Chester M. Purdy, a DOE employee, should be reimbursed $30.28 
for exchange losses he incurred when he purchased British curren- 
cy and travelers checks incident to official travel to England. We 
hold that Mr. Purdy is not entitled to the claimed loss of $30.28 as 
an allowable expense since there is no authority for such reim- 
bursements. 


BACKGROUND 


From October 8 to October 15, 1988, DOE assigned Mr. Purdy to 
temporary duty in Chester, England. In connection with his travel, 
he received a $900 travel advance, issued in the form of a United 
States Treasury check, to offset his anticipated per diem and mis- 
cellaneous expenses. From the record before us, Mr. Furdy initially 
spent a portion of his advance on British pounds in currency, and 
travelers checks.' Since the exchange rate at the time of purchase - 
was $1.5416 for the currency, and $1.5404 for the travelers checks, 
his cost for 157 British pounds and 90 pounds in travelers checks 
was $242.03 and $138.64 respectively. In a subsequent attempt to 
reconvert the unexpended funds into United States dollars, Mr. 
Purdy learned that the exchange rate had dropped to $1.4186 for 
the period of time in which he held the pounds. Consequently, on 
reconversion, he now realized only $222.72 for the British currency 
and $127.67 for the travelers checks, resulting in losses of $19.31 
and $10.97, respectively. 

Although Mr. Purdy claimed his losses as reimbursable travel ex- 
penses, the agency denied his request stating that the express pro- 


1The record does not contain the exact amount of the initial purchase. Thus, this 
claim is apparently for only the amount of currency and travelers checks Mr. Purdy 
had in his possession at the conclusion of his trip. 
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visions of the Federal Travel Regulations (FTR) FPMR 101-7 (Sep- 
tember 1981), paragraph 1-9, did not authorize reimbursement. Mr. 
Purdy resubmits his claim of $30.28, arguing that the loss is reim- 
bursable since it was incident and necessary to his temporary duty 
overseas. 


DISCUSSION 


Section 5706 of Title 5, United States Code, authorizes the pay- 
ment of actual and necessary expenses incurred by Government 
employees traveling on official business away from their duty sta- 
tions. Implementing the statute, Chapter 1, Part 9 of the FTR, fur- 
ther authorizes the payment of certain miscellaneous expenses 
which may be incurred by employees in the performance of their 
duties. Thus, allowable expenses for the purchase of travelers 
checks and currency conversion include reimbursement for the cost 
of travelers checks purchased in connection with an employee's of- 
ficial travel, FTR para. 1-9.1b-1, and commissions for the conver- 
sion of currency, FTR para. 1-9.1c(1). However, as a general rule, 
the risk of incurring an exchange loss while on temporary duty in 
a foreign country lies with the employee. 23 Comp. Gen. 212 (1943). 

This Office carved out a narrow exception to the rule in 23 
Comp. Gen. 212 in Julian B. Hammond, B-185286, August 26, 1976, 
where we allowed an employee’s loss on foreign currency under the 
provisions of FTR para. 1-9.1d, which provides reimbursement for 
expenditures not otherwise enumerated when necessarily incurred 
for official purposes. There, an exchange loss was incurred as a 
result of a requirement of the Soviet government for official travel- 
ers to pay for hotel rooms in advance and in hard currency. As a 
result, the employee had little alternative but to accept and to pay 
in advance for his accommodations in Russian rubles. Thus, any 
loss which he sustained was necessarily incurred in the transaction 
of public business. 

We agree with the DOE’s contention. There is no specific statute 
or regulation authorizing reimbursement for currency exchange 
losses. This loss is neither enumerated under FTR para. 1-9 as an 
approved expense nor can it be viewed as a necessarily incurred ex- 
pense in connection with Mr. Purdy’s temporary duty as required 
by FTR para. 1-9.1d. Unlike the claimant in Julian B. Hammond, 
Mr. Purdy received his travel advance in United States dollars and 
voluntarily chose to convert a portion of these funds into British 
currency and travelers checks. Thus, absent statutory or regulatory 
authorization, Mr. Purdy’s claimed travel expenses may not be ap- 
proved. John A. Maxim, Jr., B-212032, July 6, 1983; Alex Perge, B- 
198824, January 23, 1981. 

The agency poses an additional question concerning the situation 
where a favorable exchange rate gives the employee a realized 
gain. As previously stated, there is no authority to reimburse the 
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employee for any losses that might result from reconversion of cur- 
rency and travelers checks. Similarly, there is no authority which 
requires the agency to recoup any gain in currency conversion 
from the employee. Thus, the employee should be allowed to keep 
any gain from this transaction. 

For the reasons stated above, we hold that Mr. Purdy may not 
claim as a reimbursable expense the $30.28 loss which he sustained 
from the reconversion of unexpended foreign currency and travel- 
ers checks into United States dollars. 


[B-215990] 


Contracts—Negotiation—Late Proposals and Quotations— 
Commercial Carrier Delay 


Late proposal delivered by commercial carrier was properly rejected since there is 
no basis to consider such a proposal where the delay was caused by German cus- 
toms. 


Matter of: Durango Development Corp., August 29, 1984: 


Durango Development Corporation protests the rejection of its 
proposal as late under request for proposals No. DACA90-84-R- 
0015 by the United States Army Corps of Engineers for a family 
housing project in Wildflecken, Federal Republic of Germany. The 
Corps’ request for proposals stated that all proposals were to be de- 
livered on or before July 16 at 4 p.m. Durango arranged for deliv- 
ery through Burlington Air Express after that firm assured the 
protester it could deliver the package within 48 hours of receipt. 
Burlington picked up the proposal, which included samples, at 12 
p.m. on July 13. Due to a customs problem with the samples in 
Germany, however, the proposal did not arrive at the procurement 
office in Frankfurt until July 18. We deny the protest. 

Durango contends its proposal should be considered on the 
merits because it acted prudently in arranging for delivery and the 
proposal was delivered late through no fault of its own. Durango 
points out that the procurement is negotiated, not advertised. Du- 
rango says there would be no prejudice to other offerors if its pro- 
posal were considered because this would merely permit Durango 
the opportunity to negotiate. According to the protester, the rules 
governing late proposals were not written to reflect problems that 
may arise in delivering proposals between countries. 

We do not agree. Our Office has consistently held that it is the 
responsibility of an offeror in a negotiated procurement to assure 
timely receipt of its proposal and that the offeror must bear the re- 
sponsibility for its late arrival unless specific conditions required 
for delivery are met. See DPER Corporation, B-213429, Feb. 27, 
1984, 84-1 CPD { 241. The standard solicitation clause concerning 
late proposals permits consideration of late proposals sent by certi- 
fied or registered mail at least 5 days prior to the closing date for 
receipt of proposals. A late proposal also may be considered where 
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delay is caused solely by Government mishandling after receipt at 
the Government installations or where the proposal is the only one 
received. See Federal Acquisition Regulation, § 14.103-1, 48 Fed. 
Reg. 41,102, 42,504 (1983) (to be codified at 48 C.F.R. § 52-215-10). 

Regarding Durango’s contention that these rules should not be 
applied in the circumstances of this case, we point out that the 
rules provide no basis to consider a late hand-carried proposal 
where the carrier agent was delayed by a customs problem. The 
rules are strictly applied to promote the equal and impartial treat- 
ment of all involved in Government procurements and, thus, to 
assure that confidence in the competitive procurement system is 
maintained. See Data Pathing Inc., B-188234, May 5, 1977, 77-1 
CPD 1311. We recognize that the portion of the late proposal 
clause that deals with certified or registered mail may not be avail- 
able where a proposal must be delivered overseas. Nevertheless, 
the applicable provisions of the late proposal clause have been ap- 
plied in such cases. See Jets Services Inc., B-212403.2, Sept. 12, 
1983, 83-2 CPD { 314. 

It is not alleged that an exception that would permit consider- 
ation of Durango’s proposal exists, and we know of none; the pro- 
test is denied. 











